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Survey of the Law of Spousal
Rights in Business Property

|. INTRODUCTION

Spousal interest in business property is an
often-neglected topic in both business and
personal planning. The determination of
spousal rights is important in a wide vari-
ety of contexts including but not limited
to dissolution of marriage, death of a
spouse, creditor rights/bankruptcy, and
taxation. This article will briefly survey
the first two contexts, dissolution of mar-
riage and death of a spouse. Since these
events do not normally coincide with the
formation of a business, and since there
is a tendency to consider business trans-
actions distinct from the marital relation-
ship realm, spousal rights are not thor-
oughly addressed in either corporate law
or dissolution law materials.!

Unfortunately, incidences of divorce
and death do occur and can cause un-
wanted or unplanned transfers of assets,
such as transfers of controlling shares in
a corporation to the nonparticipating
spouse. Therefore, it would seem essen-
tial that spousal rights be a consideration
in almost all business planning.

This article will acquaint the reader
with the overall concepts and terminol-
ogy of the body of law affecting spousal
interests in business assets, then endeavor
to show some specific applicationsbf
these concepts as translated into rules, and
next offer some practice pointers. The
article will conclude with public policy
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considerations, especially those of balanc.
ing due process and equity at the time of - i
dissolution or death against the values of
predictability and speed which character-
ize much of the law that governs com. -
mercial areas to the benefit of participants
and the public at large. ]
At the outset, as a general principle, it (
is important to note that Minnesota courts
have jurisdiction not only over the par.
ties to a dissolution, but also over any .
property, real or personal, owned by the
parties wherever situated ? In addition, as
a general principle, Minnesota courts will
apply Minnesota law regarding the mari- I
tal or nonmarital character of the assets.’ ‘.: [

ll. TERMINOLOGY

Marital Property i

All property, real or personal, acquired .
by either party during the marriage rel2-
tionship is presumed to be “marital prop- :
erty” regardless of whose name appeass .
on the title.! Marriage is a joint enterprise, "¢
and the courts have considered it analo-
gous to 2 partnership for this and other -
principles.’ The spouses are prcsumedv_}
especially absent specific agreement 10 -
the contrary, to have made or to make™
equally important contributions to the
acquisition of marital property during the :
marriage and to any appreciation in vallé .
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of marital property during the mar-
riage.® This presumption may be over-
come only by showing that the property

is “non-marital.””

Nonmarital Property

Nonmarital property is property owned
prior to marriage and property acquired
after marriage as a gift from a third party,
such as an inheritance or property which
#is excluded by a valid antenuptial con-
tract.”® Nonmarital property also in-
cludes property which is acquired in ex-
change for or is the increase in value of
ponmarital property.®

Mixed Marital and Nonmarital
and the Concept of Active
Versus Passive Appreciation

Income from nonmarital property, even

if reinvested, is considered marital prop-
erty." Therefore, cash dividends on stock,
bank account interest, and income from
rental property are normally considered
marital property."! Marital property also
includes appreciation of nonmarital prop-
erty which occurs during the marriage and
which is due to “efforts of one or both
spouses, whether by financial investment,

- labor or entrepreneurial decision-mak-

ing.”'? This type of increase is called “ac-
tive” appreciation.?

Conversely, any increase in value of
nonmarital property attributable solely to
market forces or conditions remains
ponmarital.™ This type of increase is la-
beled “passive” appreciation.'?

. NATURE OF THE POWERS OF
COURT AT DISSOLUTION

Nature of the Power of the
Court over Marital Property
_ The power of the court to apportion
marital property is potentially unlimited
and this rule is not always appreciated
at the outset in marital and business

- planning. The court in a dissolution ac-

tion has the power to apportion marital
Property equitably, which may result in

. @ division not necessarily mathemati-

cally equal.16
B

Nature of the Power of the
Court over Nonmarital Property
The power of the court over nonmarital
property is generally less than that over
marital property. However, the power as
presently outlined by Minnesota case law
is still very significant, and under many
circumstances not yet well defined by our
courts. Nonmarital property of one spouse
can be awarded by the court to the other
spouse. This phenomenon is not well ac-
knowledged or necessarily known by
many planners. The court has power to
apportion [up to one-half the] nonmarital
property if “the court finds that [a] party
will suffer undue hardship upon an equal
division of the marital property.”'” The
court may apportion nonmarital property
when severe financial disparity will oth-
erwise result.'® For example, where one
spouse had been a homemaker during
most of the parties’ 30-year marriage, had
health problems, and possessed no mar-
ketable skills, it was held to be appropri-
ate to award her 40 percent of the
nonmarital property.”

Nature of the Power of the
Court over Mixed Marital and
Nonmarital Property

After marriage any increase in value of
a nonmarital asset due to passive appre-
ciation continues to be nonmarital, On the
other hand, income from nonmarital prop-
erty or appreciation due to efforts of the
spouses is considered marital.? For ex-
ample, a cash dividend is income and
marital while a stock dividend or stock
split is not usually considered income and
remains nonmarital.?! The court has the
power to distribute the property equita-
bly according to the principles set out
above,

Antenuptial and Postnuptial
Contractual Agreements; Other
Agreements Between Spouses
Despite the limitations of antenuptial

agreements, which will be discussed later,
antenuptial agreements under Minnesota
law seem in most instances to go a long
way toward resolving issues pertaining to
marital, nonmarital, and mixed property
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at death or dissolution by unequivocally
stating the parties’ intention. The agree-
ment must be procedurally and substan-
tively fair at its inception and substan-
tively fair when enforced.?

Under tecent statutory enactments in
Minnesota, spouses may now also enter
into agreements after marriage to re-
solve issues pertaining to marital,
nonmarital, and mixed property at death
or dissolution.?® The statute requires
that a post-nuptial agreement be “pro-
cedurally and substantively fair both at
the time of its execution and at the time
of its enforcement.”?* Parties and their
advisors may unintentionally invoke the
auspices of Minn. Stat. §519.11 with-
out providing full regard to its prescrip-
tions and proscriptions upon drafting
waivers, disclaimers, and other agree-
ments not entirely uncommon in busi-
ness planning settings.”

IV SOME MORE SPECIFIC
APPLICATIONS, REPRESENTATIVE
ILLUSTRATIONS

Title in Which Property Is Held

and Commingling of Assets

The title in which property is held,
while strong evidence of ownership, is not
dispositive.?® Thus, transferring owner-
ship from individual to joint does not nec-
essarily transfer it into marital property.
However, if the spouses transfer the title
into joint ownership with the provable in-
tention of converting the asset to marital
property, then it becomes marital.”

If after marriage the spouses com-
mingle nonmarital and marital property
so that tracing is impossible, the property
will be considered to be entirely marital.2?
For example, a separate bank account
which is reclassified as joint and then
commingled with other marital funds
loses its nonmarital status.” On the other
hand, inherited cash maintained in a sepa-
rate savings account and invested in mu-
nicipal bonds has been held to maintain
its separate character.’

VS Continued on next page
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Marital and Nonmarital
Characterization of
Business Assets

Closely held corporations

The leading case pertaining to spousal
interests in closely held businesses is
Nardini v. Nardini, 414 N.W.2d 184
(Minn. 1987). The court was required to
determine the amount of nonmarital and
marital interest in a business owned en-
tirely by the spouses. The court held that
because the spouses made substantial con-
tributions to the business during marriage,
increasing its value substantially, it was
mostly marital property. Only the value
of the spouse’s premarital investment was
held to retain its nonmarital character.

In Duffey v. Duffey, 416 N.W.2d 830
(Minn. Ct. App. 1987), the court appor-
tioned the husband’s minority interests in
seven closely held corporations and one
partnership. The husband was vice presi-
dent and secretary and on the board of
directors of one company, and an officer

and a director of the other companies.
The evidence showed that the husband
was not a key person in any of the en-
terprises; he was primarily involved
with warehousing, equipment, build-
ings, and trucks and showed no interest
in becoming involved in the key func-
tions of the business. The court con-
cluded that his role was limited and that
he had not “contributed in any material
way toward any increase in value in any
of the business entities during the mar-
riage relationship™ and held that, under
those circumstances, any increase in
value was unrelated to the husband’s ef-
forts and, therefore, nonmarital.

Real estate, buildings, and
equipment
Investment of marital funds into capi-
tal improvements increases the marital
portion of a business.’’ For example, in
Poach v. Poach, the Minnesota Court of
Appeals held that the increase in value of 2
business due to its expansion during the

martiage, attributable to the purchase gf, -
new building and equipment, was marita| »
In Burns v. Burns, 466 N.W.2d 421"
(Minn. Ct. App. 1991), the husbanq
owned two fourplex apartments at (p,
time of marriage. During the marriage,
the parties used rental income and othe,
marital funds to pay off the mortgage -

thereby increasing the equity. The jp.

crease in equity of the property attrip.
utable to payment of the mortgage wag
found to be marital.

Pension plan division—an
example ;
In White v. White, 521 N.W.2d 874
(Minn, Ct. App. 1994), the husband be. -
gan participating in a pension plan prior
to marriage. Initially, the husband directeq
how the investments were to be made, -
After the plan was set up, the husband had
no further control of investment decisions
nor the power to withdraw money until
he terminated employment or retired. Af.
ter marriage, the husband made additional
contributions to the plan. The court held
that the value of the pension at marriage |
and the income earned on that portion af-
ter marriage were nonmarital property. All
contributions made after marriage, and the
income earned on those contributions
were held to be marital property. The court
reasoned that since the husband had no

control over the investment and could not 4.

withdraw any funds, no marital efforts had *
contributed toward appreciation of ihe
nonmarital portion of the pension. 1

Valuation Issues in the Closely |

Held Corporation

The impact of buy-sell
agreements
Minnesota law seems to provide that..
the court should consider, but need nof |
adopt, the valuation of a closely held cor- |
poration contained in a buy-sell agree: |

ment.* Iis valuation should, however, re- " |

P

i i i

.

flect any transfer restrictions.* For €% |

ample, ifa corporation previously redeemed ¢
shares of a family member for more that .
the price set in a buy-sell agreement, the -
court may disregard the agreement as well”

—
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; : Likewise’ where the spouse owns 2 major-
3 ity interest and might be able to modify the

ms of the buy-sell agreement, the value

The impact of non-compete
agreements

[n Sweere v. Gilbert-Sweere,”” the court
determined what portion of the sales pro-
ceeds of 2 business was attributable to a
gon-compete agreement. In Sweere, the
nusband sold his stock for $1,350,000.
part of the consideration for the sale was
2 non-compete agreement. The court
made a distinction between the goodwill
ofa company, which is marital, and a cov-
enant not to compete, which is not. The
court held that the non-compete agree-
ment must actually restrict the former
spouse’s working. The court remanded
with instructions to assign an appropriate

value to the non-compete agreement.

Validity and Enforcement of
Antenuptial Agreements

Marital dissolution context

Minn. Stat. §518.58 provides that non-
marital property which is excluded by a
valid antenuptial agreement cannot be ap-
portioned.*® However, a court may disre-
gard an antenuptial agreement, which was
valid at its inception, if the court finds it
to be “unconscionable and unfair” to en-
force the agreement at dissolution or
death,® For example, in Hill v. Hill the
wife, who was in poor physical health and
encumbered with emotional problems,
had worked in the business with her hus-
band but not otherwise outside the home
during the marriage. The court of appeals
affirmed awards of spousal maintenance
and attorneys fees even though waived in
the antenuptial agreement.*

In McKee-Johnson v. Johnson, supra,
the Minnesota Supreme Court’s inquiry
focused, among other things, on the nature
ofthe parties’legal representation at the time

- the antenuptial agreement was executed.

The parties were well educated, previ-
Cusly married, and employed full-time in
Professional careers when they signed the
greement. Prior to signing the agreement,
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both parties consulted the husband’s law-
yer who encouraged the wife to obtain
separate counsel. The wife was able to
consult alone with the attorney and to ask
questions before signing. Schedules list-
ing all income, assets, and liabilities of
both parties were attached to the agree-
ment.* The parties agreed that they would
acquire no interest in each other’s pre- or
postmarital property.

The Supreme Court held that the trial
court must analyze both the procedural
and substantive fairness of the parties’
agreement at its inception and substan-
tive fairness at the time of its enforcement.
The Court wamed that while it is not im-
proper for one attorney to represent both
parties, “under some circumstances, not as
clear cut as those in this case, such dual rep-
resentation might be questionable, or per-
haps, even fatal, to a proponent’s case#?

The Court remanded the case to the trial
court for findings regarding substantive
fairness of the agreement in light of
changed circumstances, including the
birth of the parties’ child, which might
make enforcement of the agreement “op-
pressive and unconscionable” Critically,
the Minnesota Supreme Court instructed
the trial court to “strike a balance between
the law’s policy favoring freedom of con-
tract between informed consenting adults,
and substantive fairness . . . ®

Unfortunately, there is no certainty that
this holding will be upheld or enforced in
the future.* It may raise more questions
than it resolves; and there may be a need
for legislative changes in this area.

Probate context

In Affiliated Banc Group, Ltd. v.
Zehringer,® the court was presented with
the issue of the waiveability of a spouse’s
elective share of the other spouse’s estate.
The court held that such a waiver was
valid so long as it complied with Minn.
Stat. §519.11 and ruled that the waiver
to the elective share must be unambigu-
ous and must state that its purpose is to
limit claims against the estate “in order
to preserve a portion . . . for [the] chil-
dren of a prior marriage and for the con-
tinuation of certain of his [or her] busi-

ness enterprises.”*® In that case, the
wife’s acceptance of “a specific bequest
from her husband’s estate ‘in lieu of’
her right to elect against her husband’s
will” was enforceable.’

Similarly, in n re Estate of dspenson,®
the court was asked to enforce an ante-
nuptial agreement that provided that each
party would “keep [his or her] individual
assets in the event of death or divorce™
The wife argued that she was entitled as
an “omitted spouse” to an intestate share
of her husband’s estate because the hus-
band executed his will prior to the par-
ties’ marriage. The court examined the
issue of whether execution of the anten-
uptial agreement and other actions by the
husband could be construed as transfers
of property in lieu of the will, thereby
creating an exception to the omitted
spouse rule.’®

The court held that since the wife re-
ceived $280,000 either as a beneficiary
or as the surviving joint tenant, the omit-
ted spouse rule did not apply:*' Also, the
court found the antenuptial agreement
valid and enforceable because it was fair
at its inception and because there had been
no drastic change of the parties’ situation
by the time of its enforcement.

Validity and Enforceability of
Postnuptial Agreements

The Minnesota statute provides that
postnuptial agreements will be valid and
enforceable provided that the agreement
complies with the requirements for ante-
muptial agreements as well as the additional
requirements of the statute. There is no pub-
lished case law on the appellate level re-
garding this statute. However, it would seem
quite likely that postnuptial agreements will
be governed by essentially the same stan-
dards as have antenuptial agreements.

The postnuptial statutory provisicn spe-
cifically excludes from its purview a “con-
tract, agreement, or waiver which is en-
tered into after marriage and which is de-
scribed in [the probate code]” and further
excludes deeds transferring property into
and out of joint tenancy.®

F" Continued on next page
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A person may waive all rights to elect
under the probate statutes but must do so
specifically, including language as to what
specific rights are being waived. Impor-
tantly, a waiver as to “all rights” will only
waive a spouse’s right to an elective share
and will not waive his or her right to the
homestead, a family allowance, exempt

property, etc.™

V. SOME PRACTICE POINTERS

Use of Antenuptial and
Postnuptial Agreements

Antenuptial agreements

As suggested, due to the fact that
present Minnesota case law may be
unclear and somewhat ad hoc, espe-
cially as to what set of facts will trig-
ger intervention of the equity powers
of the court, written voluntary dispo-
sitions may be the least that could be
done in antenuptial agreements. The
requirements for a valid antenuptial
agreement under Minnesota law in-

clude the following:

(1) Full and fair disclosure of the
earning and property of each party;
(2) the opportunity to consult with
independent counsel;*

(3) in writing; and

(4) executed under oath prior to
the marriage in the presence of
two witnesses.%

Agreements pertaining to nonmarital
property are governed by Minn. Stat.
§519.11, while agreements pertaining to
marital property are governed by the com-
mon law.” The statutory and common law
procedural requirements for the most part
are the same.*® However, there are some
differences. For instance, under common
law, there must be adequate consideration
to support the agreement, i.e., the mutual
promise to marry, while the statute dis-
poses of that requirement.*

In addition, under the statute the bur-
den of proof rests on the person challeng-
ing the antenuptial agreement to show that
it is invalid.®® Under the common law the

burden rests on the person attempting , ¢
o

establish the agreement’s Valjdity_ﬂ

Therefore, agreements which dispoge o
marital property will likely be SCTutinizeq
more carefully than those that pertaiy only
to nonmarital property and are mgre erly'
to be found invalid by the court,

Postnuptial agreements; other
agreements/provisions

The statute provides that a POStouptis]
agreement “may determine all matger,
that may be determined by an antenup.
tial contract” or settlement except chig
support and custody.®? In addition tq the
statutory and common law requiremeng
for an antenuptial agreement, the statyte
requires the following:

(1) Each spouse must be represented
by separate counsel;

(2) Each spouse must possess assets
in excess of $1,200,000 at execu-
tion of the agreement; and

(3) The agreement is void if disso-
lution or legal separation proceed-
ings are commenced within two

|
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years of its execution.®’

Spouses may desire to enter into post-
nuptial agreements if they intend to start
a business or have been promoted into
a decision-making position in a family-
owned business. Postnuptial agreements
also can apply to a recently received
pusiness benefit, such as stock options
or offers to become a partner or share-
holder, as well as to recently received
inheritances or gifts. In addition,
spouses who did not enter into anten-
uptial agreements or wish to alter their
antenuptial agreement must do so pur-
suant to the statute.®* Again, however,
the $1,200,000 asset threshold may be
prohibitive to many. However, this does
not necessarily mean that otherwise
conforming to the statute is unwise to
help minimize court intervention.

Importantly, other agreements or
amendments to other agreements not nec-
gssarily only directly including the par-
ties might be considered by marital and
business planners. For instance, specific
provisions for shareholders undergoing
dissolution of marriage may be included
in buy-sell agreements. The nonowner
spouse might, for example, in some set-
tings be afforded a specified sum in the
event of divorce and a sinking fund es-
tablished in order to help minimize the
effects of divorce litigation and court re-
structuring. There is room for ingenuity
in planning vis-a-vis business agreements
imvolving third parties.

Disclosure and Ensuring
Confidentiality

Full disclosure between contracting
barties seems to be essential to help en-
Sure the validity of antenuptial and post-
tuptial agreements, and it would seem
Overall to help preclude intervention of
the court’s equitable powers. However,
Rot necessarily unreasonably, a business
Or professional client may be reluctant
o disclose all of his or her assets in a

. Written agreement that could potentially

become public record. Disclosure by
Maching [ists of assets and liabilities
'S necessary for the validity of anten-

| —

uptial or postnuptial contracts. How-
ever, that mechanical procedure alone
may not be adequate if the party who is
provided the information is not also rep-
resented by capable legal and other pro-
fessionals who can understand and can
analyze such information, and opportu-
nity to inquire is afforded.

The agreements need not be recorded
to be valid between the parties. However,
where real property is involved, the agree-
ment must be recorded or it is not enforce-
able against a good-faith purchaser for
valuable consideration. Furthermore,
upon dissolution or death the agreement
must be produced as proof of the parties’
agreement. One option is for the parties
to agree that the agreement will be kept
confidential and to request that the court
seal its file.

Separate Representation

Although not statutorily required, as
suggested, separate representation may
increase the likelihood that a court will
find the agreement is fair at the time of
its enforcement and help preclude inter-
vention of equitable powers. Lawyers
would be required to undertake such rep-
resentation with care and due diligence
and prepare a plan of analysis and review
of assets not totally unlike that used in
other business planning settings.

Also, as a potential substitute for court
intervention and the application of equi-
table powers at the time of enforcement
of the agreement, the practitioner should
encourage the parties to consider inclu-
sion of the following provisions:

(1) Formulas for the disposition of
assets in times of hardship or times
of prosperity or for other contingen-
cies or events affecting either the
parties, the business, or business in-
vestmenlts;

(2) An agreed-upon sum or escrow
for certain contingencies separate
from a formula; and

(3) Periodic disclosures of updated
financial information on an annual
basis or on the occurrence of cer-
tain events or contingencies.

Title to Property—How Acquired
and How Maintained

A party must establish by 2 preponder-
ance of the evidence that a particular as-
set is nonmarital.® The property should
be clearly identified as to its nonmarital
character and plain measures taken to
maintain this status after marriage. The
nonmarital character of the asset may be
established by testimony of the donor, gift
tax returns, the will or probate documents,
bank statements, canceled checks, deeds,
mortgages, and the like. &

Accounts

The parties should consider mainte-
nance of separate accounts for nonmarital
property. Interest on nonmarital funds
should be withdrawn as it accrues. The
parties should avoid commingling mari-
tal and nonmarital funds in their sepa-
rate accounts.

Real property

The title to property should be main-
tained in the name of the owner-spouse.
Taxes and mortgage payments should be
made from separate funds rather than from
income. Financing, including bank loans,
may be more or less fail-safe points and,
if maintaining the nonmarital status of an
asset is desired, the source of funds for
repayment will be traced or scrutinized.
If the spouse co-signs a loan or executes
a personal guarantee, it would seem clear
that by being “at risk” the spouse is in-
deed affording a consideration, and the
nonmarital status of the property will rea-
sonably be altered.

Buy-sell agreements, voting
trusts

Buy-sell agreements must set a fair
value for the stock (with consideration
given to minority discounts and lack of
marketability, for example), and the par-
ties to the agreement must consistently
abide by it. Further, the buy-sell agree-
ment should have some restrictions on al-
teration, especially as to when and how
and the amount of the valuation that is

Y= Continued on next page
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based on ownership interests, or the court
may assume that it can be changed by a
major or controlling shareholder and
thereby not follow the values or formulas
set forth in the agreement. A stock restric-
tion contained in a buy-sell agreement or
in other corporate documents must spe-
cifically state that it applies to voluntary
and to involuntary transfers.

If both spouses are owners, a voting
trust may be created which gives the ac-
tive spouse control.® The trust should
state that it continues upon dissolution of
the parties’ marriage.

Partnerships

Normally, a court may not award a
spouse partnership rights if he or she was
not originally a partner, because a part-
nership is a contractual relationship and
consent of the contracting parties is re-
quired. However, a spouse may acquire
an economic interest in the partner
spouse’s share or unit. While partnership
liabilities may be considered to determine
value, the partner’s personal obligations
incident to those liabilities will not likely
be awarded to a nonpartner spouse.” To

a major extent, these principles should
also hold true as translated to operations
of limited liability companies. However,
this is a general rule, and with partner-
ships and other investment units or ve-
hicles, it is conceivable in the future that
the courts will apportion spousal rights.
This rule appears applicable to owner-
operated or owner-employee partnerships.
As to limited liability partnerships and
even subchapter S corporations, it would
especially seem that very careful planning
is necessary to avoid court reapportion-
ment or intervention if that is the goal.

Wills, trusts

The spouse must specifically waive his
or her rights under the probate statutes. A
general waiver of “all rights” is insuffi-
cient.”! The agreement must mention and
address each of the rights granted a sur-
viving spouse under the probate code, in-
cluding elective share, family allowance,
exempt property, and the homestead.”

Pensions
After marriage, the spouses may wish
to cease making contributions to pension

~
i

plans owned prior to marriage if p ossible .
Before marriage the participating Spouga
should ensure that he or she will haye o
control over investment decisions after the
marriage and may wish to discontiny,
“self-directed IRAs"” and similar plang,

VI. SOME POLCY
CONSIDERATIONS

The holdings in the critical Minnegg:,
cases of Hill v. Hill and McKee-Johnsgy
v. Johnson may have added uncertainty
of resolution of matters in an area wher,
certainty is important and may overall i,
some sense represent Minnesota law pro-
viding substantial power to the courts fo
apportionment of marital and nonmarita]
assets alike. Instead of merely ascertain.
ing whether the parties’ agreement was
fair when created, the trial courts must
honor these rulings and also consider
whether the agreement is fair at the time
of its enforcement. The changed circum-
stances which were found sufficient to
require an analysis of the contract’s fair-
ness at enforcement were the wife’s in.
ability to work in Hill and the birth of &
child in McKee-Johnson. Therefore, the
trial court may be required in all cases to
determine whether changed circum-
stances prohibit enforcement of some or
all provisions of the agreement.

An analysis of the impact of changed
circumstances will require, as WilliamF.
Fraatz pointed out in a Minnesota Law
Review article, “an investigation of the
‘parties’ original expectations, evidenceof
which will depend primarily on meme- .I
ries dimmed by the passage of time and |
clouded by the bitterness of the dissolutior
itself” resulting in increased litigation.™

Fraatz does not address the potentidl
disruption or injury to businesses or ¥
owners and employees. £

Antenuptial and postnuptial agreement 4
should be upheld when the statutory and |
common law requirements of validity # |
inception are met; the parties are Sep¥" |y
rately and capably represented; and th
parties have equal access to informatio’
on assets and liabilities. This approac_h
would seem to help promote prediotabit
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] ity, speed, and privacy or confidentiality
. and 2ls0 help decrease acrimony, espe-
cially when business assets or settings are
involved."’ These settings, like the pub-
ic policy setting eventually leading to the
enactment of the Uniform Commercial

;- Code, appear to warrant the application

S

-y

of such values.

Another consideration for placing more
emphasis on policies which encourage up-
font fairness and planning, rather than
post facto judicial intervention in the re-
structuring or engineering of business eco-
nomic relationships, is that a spouse who
undertakes the risks and invests his or her
time, effort, and money should be entitled
to the reasonable fruits of his or her la-
bor. This is especially true if the spouses
have agreed to this in advance and have
reasonably planned for future contingen-
cies, such as including specific provisions

" in antenuptial and postnuptial agreements
addressing or accounting for favorable and

_unfavorable economic developments and
other changes or scenarios. Also, the re-
alization of such a value would seem most
reasonable when full disclosure and com-
petent separate representation had oc-
curred at the outset, 3
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